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§794.139

period of 168 hours—seven consecutive
24-hour periods. It may begin at any
hour of any day set by the employer
and need not coincide with the cal-
endar week. Once the workweek has
been set it commences each succeeding
week on the same day and at the same
hour. Changing the workweek for the
purpose of escaping the requirements
of the Act is not permitted.

(b) By its terms (§794.100), section
7(b)(3) exempts an employer from any
statutory responsibility he might oth-
erwise have for a violation of section
T(a) of the Act “‘by employing any em-
ployee for a workweek in excess of that
specified in such subsection” without
paying the overtime compensation pre-
scribed therein, ‘‘if such employee is so
employed * * * by an * * * enterprise”’
qualifying under section 7(b)(3) for ap-
plication of its provisions to such em-
ployment and if such employee re-
ceives the compensation which section
T(b)(3) requires. Accordingly, for sec-
tion 7(b)(3) to apply to any workweek
when an employee is employed for
hours in excess of those specified in
section 7(a), it must be established that
in such workweek he is employed by
his employer in the exempt activities
of an enterprise described in section
7T(h)(3) and that the compensation re-
ceived by him for his work in such
workweek satisfies the special pay re-
quirements of section 7(b)(3).

§794.139 Exempt and nonexempt ac-
tivities in the workweek.

The general nature of the activities
of a wholesale or bulk petroleum dis-
tribution enterprise in which an em-
ployee must be engaged in order to
come within the intent of the section
TM)(3) exemption is discussed in
§§794.136 through 794.137. In each case
where an employee of the enterprise is
engaged for a substantial portion of his
workweek in activities which do not
appear to be a part of the wholesale or
bulk distribution of petroleum prod-
ucts, it will be necessary to examine
such activities and the manner and ex-
tent of their performance to determine
whether they are included in or are for-
eign to the activities customarily per-
formed as an incident to or in conjunc-
tion with such distribution in the en-
terprises of the industry which distrib-
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utes such products. If they are foreign
to the activities thus customarily per-
formed, engagement in them by the
employee for a substantial portion of
his workweek will render section
7(b)(3) inapplicable to him for that
workweek. On the other hand, where an
employee, who is otherwise engaged in
the exempt activities (the wholesale or
bulk distribution of petroleum prod-
ucts, including activities which are a
necessary part thereof, and in activi-
ties customarily performed in the en-
terprises of the industry as an incident
thereto or in conjunction therewith),
devotes an insubstantial amount of
time (for administrative purposes, not
more than 20 percent in a workweek) to
these foreign activities, the section
7(b)(3) exemption will not for that rea-
son be considered inapplicable to him.

§794.140 Compensation requirements
for a workweek under section

7(b)(3).

(a) Exemption of an employee in any
workweek under section 7(b)(3) is ex-
pressly conditioned on and limited by
the special compensation provisions
which it contains. These are set forth
in full text in §794.100. They require
payment to the employee of compensa-
tion at specified rates for certain peri-
ods within the workweek when such pe-
riods are included in his hours of work.
Their application requires an increase
of at least 50 percent in the minimum
wage rate otherwise applicable to the
employee in such workweek ‘‘for em-
ployment in excess of forty hours” and,
in addition, if such employment is ‘“‘in
excess of twelve hours in any workday,
or * * * in excess of fifty-six hours in
any workweek, as the case may be,”
the employee must be paid overtime
compensation ‘“‘at a rate not less than
one and one-half times the regular rate
at which he is employed’ for all hours
worked in the workweek in excess of
the specified daily standard or in ex-
cess of the specified weekly standard,
whichever is the greater number of
overtime hours. The sections following
discuss separately the application of
these provisions to workweeks when
the employee’s hours of work do not
exceed the daily or weekly standard
specified in section 7(b)(3), and to
workweeks when hours in excess of the
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